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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

CONSQOLI DATI ON COAL CQOVPANY, Contest of Ctation
CONTESTANT
Docket No. WEVA 80-224-R
V.
McEl roy M ne
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) ,
RESPONDENT

DECI SI ON

Appear ances: M chel Nardi, Esq., Pittsburgh, Pennsylvania, for
Cont estant, Consolidation Coal Conpany
David Street, Esqg., Philadel phia, Pennsylvani a,
for Respondent Secretary of Labor

Bef or e: Judge Janes A. Laurenson
JURI SDI CTI ON AND PROCEDURAL HI STORY

This action was commenced on February 4, 1980, when
Consol i dati on Coal Company (hereinafter Consol) filed a notice of
contest of a citation issued on January 8, 1980, under section
104(d) (1) of the Federal Mne Safety and Health Act of 1977, 30
U S.C. 0814(d)(1) (hereinafter the Act). Upon conpletion of
prehearing requirenents, this matter was heard in Pittsburgh,
Pennsyl vani a, on June 18, 1980. Charles Coffield, Terry Kirk,
David McCray, and Ronald Anderson testified on behalf of the
Secretary of Labor, Mne Safety and Heal th Adm ni stration
(hereinafter MSHA). WIlliam M Md uskey and G ayson Heard
testified on behalf of Consol. Both parties submtted
post hearing briefs.

| SSUE

The issue in this case is whether the citation for violation
of 30 CF.R [75.400 was properly issued.

APPL| CABLE LAW

Section 104(d)(1) of the Act, 30 U S.C. 0[10814(d) (1),
provides in pertinent part as follows:
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If, upon inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that
there has been a violation of any mandatory health or
safety standard, and if he also finds that, while the
conditions created by such violation do not cause inm nent
danger, such violation is of such nature as could
significantly and substantially contribute to the cause and
effect of a coal or other mne safety or health hazard, and
if he finds such violation to be caused by an unwarrantabl e
failure of such operator to conply with such mandatory
health or safety standards, he shall include such finding
in any citation given to the operator under this Act.

30 C.F.R [O75.400 provides as follows: "Coal dust,
i ncluding float coal dust deposited on rock-dusted surfaces,
| oose coal, and other conmbustible materials, shall be cleaned up
and not be permitted to accunulate in active workings, or on
el ectric equi pnent therein.”

STI PULATI ONS
The parties stipulated the foll ow ng:
1. MEroy Mne is owned and operated by Consol

2. Consol and the McElroy Mne are subject to the
jurisdiction of the Federal Mne Safety and Health Act of 1977.

3. The Administrative Law Judge has jurisdiction over this
proceedi ng pursuant to section 105 of the 1977 Act.

4. The inspector who issued the subject citation was a duly
aut hori zed representative of the Secretary of Labor

5. A true and correct copy of the subject citation was
properly served upon the operator in accordance with section
104(a) of the 1977 Act.

6. Copies of the subject citation and term nation are
aut hentic and may be admtted into evidence for the purpose of
establishing their issuance and not for the truthful ness or
rel evancy of any statenments asserted therein.

FI NDI NGS OF FACT

I find that the evidence of record establishes the follow ng
facts:

1. MEroy Mne is owned and operated by Consol
2. Inspector Charles Coffield, who issued the subject

citation, was a duly authorized representative of the Secretary
of Labor.
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3. On January 8, 1980, Inspector Coffield performed a spot
i nspection of the McElroy M ne which included an exam nati on of
the foll owi ng conveyor belts which were in operation: Mother
belt, No. 1, and No. 2 belts.

4. During the course of his inspection, Inspector Coffield
observed and neasured the follow ng piles of coal and coal dust
along No. 1 and No. 2 conveyor belts:

(a) A pile of coal and coal dust 3 to 4 feet wi de, 22
feet long, and 4 to 7 inches deep

(b) A pile of coal and coal dust 3 to 5 feet w de, 18
feet long, and 4 to 5 inches deep

(c) A pile of coal and coal dust 3 feet wi de, 15 feet
I ong, and 4 inches deep

(d) A pile of coal and coal dust 3 to 5 feet wi de, 18
feet long, and 5 to 12 i nches deep; and

(e) A pile of coal and coal dust 3 to 5 feet w de, 18
feet long, and 3 to 14 i nches deep

5. In addition to the foregoing piles of coal and coa
dust, Inspector Coffield observed a distance of approximtely
2,000 feet along No. 1, No. 2, and the Mot her conveyor belts
whi ch was covered with float coal and coal dust and was bl ack in
color and a distance of approximately 1,000 feet along the sane
bel ts which was covered with float coal and coal dust and was
gray in color. The total length of the three belts in issue was
approxi mately 8,000 feet.

6. For approximately 3 weeks prior to the day before this
i nspection, the conveyor belts had been idle and no coal was
mned in this area. Prior to the inspection, the conveyor belts
operated during two working shifts during which coal was nmned in
this area.

7. MBHA established that coal dust, float coal dust, and
| oose coal accunul ated al ong the conveyor belts as set forth
above.

8. The accumnul ation of coal dust, float coal dust, and
| oose coal in the active workings of the McElroy Mne did not
constitute an i nm nent danger because there was no i medi ate
source of ignition.

9. The accumnul ations of coal dust, float coal dust, and
| oose coal in the active workings of the McElroy M ne could
significantly and substantially contribute to a coal mne safety
hazard because, in the event of a fire or explosion, they would
propagate such fire or expl osion

10. The accunul ations of coal dust, float coal dust, and
| oose coal in the active workings of the MEl roy Mne had been



present for nore than one working shift at the tine the citation
was i ssued.
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DI SCUSSI ON

Violation of 30 C.F. R 0O75. 400

At the outset, it should be noted that on Decenber 12, 1979,
the Federal M ne Safety and Health Revi ew Conm ssion (hereinafter
Conmi ssi on) adopted a new standard for determ ning when a
violation of 30 CF. R [75.400 occurs. In Ad Ben Coal Conpany,
1 BNA MBHR 2241, Docket No. VINC 74-111 (Decenber 12, 1979), the
Conmi ssion disagreed with the fornmer standard announced by the
Interior Board of Mne Operations Appeals that a violation of the
mandat ory standard did not occur even though an accunul ati on of
conbusti ble materials was present where the operator comenced
abatenment within a reasonable tinme after it had notice of the
exi stence of the accunul ation. The Conm ssion held that the
exi stence of an accunul ation was a violation of the mandatory
standard and the action of the operator thereafter to abate this
condition was irrelevant to the issue of whether a violation
occurred.

The issue of whether the standard was violated in this case
was vigorously contested at the hearing. Consol's w tnesses,
Wlliam M Md uskey and Grayson Heard, contended that the only
coal dust or |oose coal present along approximtely 8,000 feet of
conveyor belt consisted of a 14-inch high cone-shaped pile of
fine coal by the tail roller of the No. 1 belt drive and an area
4 inches deep, 3 to 4 feet wide, and 20 feet long by the No. 2
bel t which was covered with 2 inches of rock dust. Consol's
witnesses testified that, at worst, the color of the materi al
next to the belt was light gray. They al so contended that sonme of
the material identified by Inspector Coffield as coal dust was
actually dried rock, dirt, and other nonconbustible materi al
Consol put in evidence its preshift and onshift reports which
showed that the No. 1 conveyor belt tail piece had been dirty but
that condition was corrected prior to the inspection. The Conso
enpl oyees who conducted those exam nations did not testify.

In support of Inspector Coffield, MSHA called the mner's
representative on the inspection, Terry Kirk, as a witness. He
testified that the area around No. 1 and No. 2 conveyor belts
varied fromblack to light gray in color. He observed severa
pil es of |oose coal or coal dust along both of those conveyor
belts. He observed Inspector Coffield nmake neasurenents and
notes. He observed coal dust lying on the bottomand ribs al ong
No. 1 and No. 2 conveyor belts. He testified that the float coa
dust extended for a distance of approximtely 2,000 feet al ong
t he above belts. Wile he saw one or two places al ong the Mt her
conveyor belt that required rock dusting, that belt was otherw se
i n good condition

Consol, inits brief, conplains about the absence of any
objective criteria to distinguish between a "spillage" and an
"accurul ation" as foll ows:

Certainly sone coal spillage is inevitable, which the
M ne Safety and Heal th Revi ew Comm ssi on has w sely



acknow edged. A d Ben Coal, 1 MSHRC 2244, Vinc 74-1, 1
| BVA 75-52 (Decenber 12, 1979). The question then
becones what
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di stingui shes a coal "spillage" froman "accumul ati on" which
is a violation under the Coal Mne Safety and Health Act of
1977. The Conmi ssion and courts have thus far failed to
define an accunul ation as a neasurable entity. As the
Conmi ssion stated in its recent decision, "Wiether a spillage
constitutes an accumul ati on under the standard is a question
at least in part, of size and amount.” dd Ben Coal, supra
However, the Conm ssion has not attenpted to narrow the
definition beyond suggesting what nerits should be considered
when nmaking this evaluation. Consequently, the anbiguity
persists, and what may be an illegal "accumul ation"” in the
m nd of one inspector may be a legal "spillage" in the mnd
of another. Thus, the operators are victimzed by the |ack
of definitive lawin this area resulting in total reliance
on the individual inspector's discretion. For this reason
the operators continue to receive notices for sonething
t hey cannot even identify.

In the instant case, | find that the testinony of MSHA' s
W t nesses concerning the anount and extent of coal dust, fl oat
coal dust, and | oose coal was nore credible than the testinony of
Consol's witnesses. The testinony of Inspector Coffield was
generally corroborated by the mner's representative, Terry Kirk
I nspector Coffield nmade and recorded neasurenents of the various
pil es of coal dust and | oose coal that he encountered. For these
reasons, | find that the anmount and extent of coal dust and | oose
coal existed as alleged in the citation

Therefore, the issue is: whether the coal dust and | oose
coal constituted a spillage or an accunulation. 1In Ad Ben Coa
Conmpany, supra, the Conm ssion stated, "whether a spillage
constitutes an accumul ation under the standard is a question, at
least in part, of size and anpbunt.” 1d. at 1958. In the instant
case, the preponderance of the evidence establishes the
followi ng: five separate piles of coal dust and | oose coal as
set forth in Finding of Fact No. 4; a distance of approximtely
2,000 feet along the conveyor belts which were covered with coa
dust and float coal dust which was black in color; and another
di stance of approximately 1,000 feet along the conveyor belt
whi ch was covered with coal dust and float coal dust which was
gray in color as set forth in Finding of Fact No. 5. The above
facts establish a great amount of spillage which anbunts to an
accumul ation under 30 C.F.R [75.400. Therefore, | find that
Consol violated 30 CF.R [75.400 as al |l eged by MSHA.

Unwar rant abl e Failure to Conmply

The next issue is whether the violation was due to the
"unwarrantabl e failure"” of Consol to conmply with mandatory health
or safety standards. The term "unwarrantable failure" was
defined by the Interior Board of M ne Operation Appeal s as
fol | ows:

[Aln inspector should find that a violation of any
mandat ory standard was caused by an unwarrantabl e
failure to conply with
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such standard if he determ nes that the operator involved
has failed to abate the conditions or practices constituting
such violation, conditions or practices which the operator
knew or shoul d have known existed or which it failed to
abat e because of a |lack of due diligence, or because of
indifference or a | ack of reasonable care. Zeigler Coa
Conpany, 7 |BMA 280 (1977).

This definition was approved in the legislative history of the
1977 Act. S. Rpt. No. 95-181, 95th Cong., 1st Sess. 32 (1977).

In Ad Ben Coal Conpany, supra, the Conmm ssion upheld an
order of wi thdrawal based upon the operator's unwarrantable
failure to comply with 30 C.F.R [75.400. The Conmi ssion found
that the violation was an unwarrantable failure even though the
evi dence established that the spillage occurred during the
previous shift. In the instant case, Inspector Coffield testified
that it would take a mninumof six shifts to accunulate the
anmount of coal dust that he observed. Mner's representative
Terry Kirk testified that it would take several shifts to
accumul ate the anmount of coal dust he observed. Consol's
Wi tnesses stated that the snmall anobunt of | oose coal and coal
dust that they observed nmust have been spilled shortly before the
i nspecti on because no spillage was reported on the preshift
examner's report. The preshift exam ners did not testify.

Consi dering the size and anmount of spillage involved, the
preponderance of the credi ble evidence establishes that the
accunul ati on had been present for nore than one working shift
before the citation was issued. Hence, Consol knew or should
have known of the accurnul ations and failed to exercise reasonabl e
care to abate the condition. Therefore, the violation was caused
by Consol's unwarrantable failure to conply with the mandatory
st andar d.

Si gni ficant and Substanti al

In Al abama By-Products Corporation, 7 |BVMA 85 (1976), the
Interior Board of Mne Operations Appeals held that under the
i dentical section of the Federal Coal Mne Health and Safety Act
of 1969, all violations are significant and substantial except
"violations posing no risk of injury at all, that is to say,
purely technical violations, and viol ations posing a source of
any injury which has only a renote or specul ative chance of
comng to fruition.” 1d. at 94 (enphasis in original). Since
the violation in issue is not a technical one, the renaining
guestion is whether the chance of injury is renote or
specul ative. In this regard, | accept the testinony of Inspector
Coffield that the accunul ations of coal dust and float coal dust
create potential hazards of fire and expl osion and these hazards
are neither renote nor speculative. The violation was
significant and substanti al

Assessnment of a Civil Penalty

MSHA has requested that a civil penalty be assessed in this



proceedi ng even though it has not filed any such proposal. Since
Consol has not consented to this expedited procedure, | will not
assess a civil penalty at
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this time. Consol may avail itself of the administrative
renedies prior to the filing of a proposal for the assessnent of
acivil penalty with the Comm ssion. However, as | stated at the
outset of the hearing of this case, | amdirecting the attorneys
herein to notify me pronptly of the filing of a civil penalty

pr oceedi ng.

CONCLUSI ONS OF LAW

1. The Administrative Law Judge has jurisdiction of this
proceedi ng pursuant to section 105 of the Act.

2. Consol permtted coal dust, float coal dust, and | oose
coal to accunulate in the McElroy M ne on January 8, 1980, in
violation of 30 C.F.R [O75.400.

3. The violation of the above mandatory standard was caused
by the unwarrantable failure of Consol to conply with the
mandat ory st andard.

4. The violation of the above mandatory standard coul d
significantly and substantially contribute to the cause and
effect of a coal m ne safety hazard.

5. Citation No. 0633622 was properly issued.

6. Consol's contest of Citation No. 0633622 is denied.

ORDER

WHEREFORE I T IS ORDERED that the contest of citationis

DENI ED and the subject citation is AFFI RVED

Janes A. Laurenson
Judge



